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I

n this chapter, I show how gender ideologies constitute disciplinary mechanisms in the form of tules and customs guiding social practices, limiting the
possibilities for the emergence of new discourses about rights. The practice of
justice and conflict resolution in indigenous regions offers us a space in which
to analyze these processes, since it reveals how norms derived from different
judicial systems—the state system and the indigenous system—shape social
behavior and legitimate the subordjnation of women. What happens in the
courts also enables us to reconstruct the strategies women have developed to
challenge these models ahd ideologies and to redefine the relationship between
them. I focus on the practice of justice in local and regional spaces of the Nahua
communities of the Sierra Norte de Puebla. I seek to demonstrate, on the basis
of legal interactions, how gender ideologies influence the alternatives available
to indigenous women for settling controversies and containing violence. I
briefly describe the indigenous organizations that exist in the region of Cuetzalan and the discourse of rights that these organizations are promoting, in order
to document the changes, however small, that can contribute to the building of
a plural justice embracing the principie of gender equity.'
The court is a place where a society's gender norms, values, and ideologies
are revealed, for, in airing disputes before local authorities or mediators, people
appeal to gender norms and thus shed light on the conflicts permeating the
relationship between the sexes. As well as being spaces par excellence of legal
discourse, courts are also spaces of performance (Turner 1986) and spaces of
cultural production, where cultural meanings are activated and negotiated
(Merry 1995). They are therefore privileged sites for the analysis of social practices and their representations.
Comparative research in different regions of Mexico reveals the high incidence of disputes brought to the indigenous authorities that involve women, as
109

110

MARÍA TERESA SIERRA

well as the strategies employed to resolve such conflicts.2 A significant proportion of the cases initiated by women concern conflicts within the household,
many involving physical and verbal violence. Women clearly see local judicial
institutions as important spaces in which to settle their disputes and negotiate
gender relations.3 In most of the regions studied, the indigenous justice system
and its authorities continue to be the principal forum for dispute resolution,
but women are resorting more and more frequently to the state's judicial institutions when the local ones do not provide a solution to their problems.4

Indigenous Justice in Practice
In the Nahua region of Cuetzalan, the system of justice with which indigenous
women and men engage involves three main levels of judicial institutions: the
Court of the Justice of the Peace (Juzgado de Paz) in indigenous communities,
the municipal court in the town of Cuetzalan (Juzgado Menor Municipal), and,
to a lesser extent, the Court of First Instance (Juzgado de Primera Instancia) of
the state judicial district, located in the town of Zacapoaxtla. All these bodies
are part of the state judicial system. A recent addition is the Indigenous Court
(Juzgado Indígena) set up at municipal level in the town of Cuetzalan. This
court was established by the State of Puebla's Superior Court of Justice (Tribunal Superior de Justicia) in March 2002, in response to new federal policies
modernizing the legal system and recognizing cultural diversity. Set up as a new
instrument of mediation between the state and indigenous communities, the
court is run by indigenous authorities in accordance with the practice of indigenous law but under the aegis of the state's legal authorities. In Cuetzalan, the
Indigenous Court started to function in May 2002.5
At the time of this research (until 2001), the authority most frequently used
by the Nahua people, both women and men, was the justice of the peace. Next
in importance was the Auxiliary Public Prosecution Agency (Agencia Subalterna
del Ministerio Público) in the town of Cuetzalan, which, like the municipal
court, was an intermediate body between the community and district courts.
A significant number of cases that have not been resolved locally are brought to
these institutions, which serve as spaces of mediation between law and custom,
although the logic of positive law prevails. On the other hand, the district court
is ruled by a discourse of legality and there is no space for negotiation with
indigenous norms and customs.
In this study, I pay particular attention to the first two levels (the community and municipal courts), showing how indigenous women challenge and
negotiate with the justice system, and outlining the role played by gender ideologies;6 I also illustrate how different discourses about gender, according to
which men's and women's behavior is judged, are reproduced in these judicial
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spaces, and demonstrate the ability of these discourses to shape and convey
cultural meanings.
Studying conflicts and their outcomes allows us to identify the arguments
employed by indigenous authorities to clarify the obligations husband and wife
have toward each other, and the need for them to conform to their assigned gender roles. In indigenous communities, judges generally try to arrive at negotiated
settlements, not necessarily at just solutions, with the aim of restoring family
relations and getting the parties to reconsider their actions. It is not the fact of
violence itself that is questioned, but the abuse of violence and, aboye all, the
failure to comply with gender roles. In the Cuetzalan region, many cases of this
kind end up in the municipal courts. In other cases, women are seen as transgressing community norms, as when they are accused of taking lovers, spreading
rumors, or failing to accept particular customs, and as a result they are criticized
and pressured to answer accusations that may be based on gossip and slander.
In both community and state institutions of justice, women come up against
norms and values, customs and laws, that reinforce the existing gender imperative, keeping them at a disadvantage. A number of studies have demonstrated
how both law and custom subordinate women when they face the legal authorities of either the state or the community (Hernández Castillo 2002d; Martínez
Corona and Mejía Flores 1997).7 This perspective is not, however, enough to show
how women try to negotiate and stake a claim to those legal spaces that do open
up some limited options for women to restrain or mitigate violence. To document this process, we need to observe the spaces where justice is exercised,
recording concrete interactions and reconstructing itineraries and narratives.
This approach has enabled us to situate the meanings deployed by social actorsmen and women—in their social and cultural context, so as to reconstruct gender
roles and strategies in relation to justice without losing sight of the structural
framework in which they develop (see Chenaút 2004; Sierra 1992, 2004; Vallejo
Real 2004b).
Behind every judicial process there lies a series of prior, sometimes dramatic, events, such that the lawsuit is only one moment in a history of conflict
that speaks to women's subordination in family, household, and community relations. The legitimation of custom contributes to this state of affairs. But the cases
also reveal the structural poverty and marginalization that affect indigenous
communities and foment violence, making it difficult for indigenous men and
women to ensure their survival and thus begin to create new gender relations.

Indigenous Justice in the Community Courts
The main authorities responsible for the administration of justice in indigenous communities of the Sierra Norte are the justice of the peace, the auxiliary
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public prosecutor, and, to a much lesser extent, the president of the auxiliary
council, the highest authority in the community. All three authorities are recognized by the state and, except for the president of the auxiliary council, who
is elected by direct vote, are appointed by the state judicial authorities from a
local shortlist. The shortlist is drawn up on the oasis of proposals from the communities. Those whose names are put forward are men who have gained prestige as a result of their participation in community posts (cargos). The higher
judicial authorities thus endorse local customary elections when they approve
the pool. During the fieldwork period, the administration of justice by the communities themselves was of secondary importance as far as the state was concerned, and was not officially recognized as indigenous justice; the decisions of
community authorities were not therefore recognized as valid judgments. A
reform that carne into force in January zoos introduced an important change in
this respect by conceding limited jurisdiction to indigenous justice.8
The justice imparted in the auxiliary councils and indigenous communities
is interwoven with the state justice system by various means. It is in effect a subordinate system of justice. This means that the discourse of state law and rights
has been incorporated as one more referent in conflict resolution, generating
processes of mutual constitution between law and custom, that is, processes of
interlegality (Santos 1987), but also generating clear tensions between them.
Nonetheless, the cultural logics of indigenous justice prevail in the auxiliary
councils and indigenous communities and make it different from state justice,
especially as regards the meaning of agreements, the ways agreements are
arrived at, and the type of judgment brought into play.9 This system of justice is
not, however, totally contrary to state justice. The ability of the Nahua authorities to settle disputes according to their own tales and customs depends on the
local population's willingness to recognize their legitimacy, their styles of wielding power, and their relation with the municipal authorities. There are important differences among the different indigenous jurisdictions of Cuetzalan
municipality, but it is clear that in general the indigenous authorities have been
losing some of their power to impart justice.
A recurrent feature of indigenous justice is that trials are oral and can tale
a long time, drawing in household members and relatives, until an agreement is
reached or a so-called act of conformity (acta de conformidad) signed. The signing
of an act of conformity or written consent has become a custom for the residents
and authorities of the communities, since it ensures the formality of the agreement (see González Montes, this volume). The act of conformity does not enjoy
the same status at the municipal level, because the authorities—generally
lawyers—consider that such written consents "have no legal force" (in the words
of the auxiliary public prosecutor). In contrast to the state justice system, indigenous justice seeks to hacer el balance, "to make things balance out," reaching
agreements that will satisfy all parties (Nader 1990, 59). This does not mean that
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This is how Lupe tries to explain the matter and avoid problems with her
husband; she maíces it clear, in the end, that she is not the one provoking the
situation and tries in this way to recover her honor. Going to the authorities
offers her an escape valve she can use to stop the conflict growing and to avoid
possible aggression. In the opinion of indigenous women asked what they think
about such situations, men see no need to justify themselves and do not tend to
resort to the authorities to do so—evidence of important differences in gender
roles that put women at a disadvantage compared with men.'3 Lupe's statement
also reveals that widows are vulnerable: because they are alone they are considered "available" and are at risk of being approached by men, although at the
same time it is accepted that widows may seek another partner.
Women who do not want to put up with aggression and rumors are therefore active users of legal institutions, and in one way or another they do find
there some ways of challenging their subordination. The alternatives are limited, however, and gender imperatives define both the scope and the possibilities for action as single, married, or widowed women. Even within these limits
women do manage to take steps to renegotiate their relations and aboye all to
avoid reprisals, which can sometimes be very violent. In the case analyzed
aboye, Lupe has to contend with both her husband and her son, who feels
obliged to keep her under surveillance. In this case, the judge seeks to defuse
the situation to prevent the husband's reacting to the rumors, which is why he
speaks to the son in particular.
Violence is a recurring theme in the cases that women from the communities bring to their authorities—a violence usually fueled by alcohol and economic problems (see Chenaut, this volume). The violence can be physical or
verbal and can be the product of accumulated tensions, generally within the
household, until the woman finally decides to make it public (D'Aubeterrre
Buznego 2000b). In the Nahua legal system, abuse is considered an offense only
when it exceeds certain limits, since in this legal system it is men's prerogative
to "correct" women. Some men display an attitude that can strike an observer
as cynical, as they try to play down the impact of the blows they inflict on the
grounds of jealously, drunkenness, or simply the belief that the woman belongs
to them—a belief shared by village authorities and even the women themselves.
For this reason, the aspect of the abuse that is questioned is not so much the
man's right to correct his partner or the wife's perceived behavior, as the fact
that his violence may be excessive. What foliows is an example that reveals
these ideologies.
Case 2. Domestic violence. This case concerns a charge of abuse brought to
the community judge in San Miguel Tzinacapan by a woman, Rosa, who complains that her husband hits her and does not support her. She presents a complaint before the community authority and asks him to summon the husband.
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kinds of crimes, the aggressor is usually the woman's husband or partner, who
tries to explain the arguments leading to the abuse as follows:
"He hit her because she hadn't cooked his food";
"Because he has another woman";
"Because he carne home drunk";
"Because she asked him for money";
"Because she's useless to him now that she's ill";
"Out of jealousy this or hers]";
"Because she's lazy."
On their side, these are some of the requests and comments the women malee:
"He should be tried";
"He should be punished";
"She will leave the house, so that he won't hit her any more, and will go
home to her parents";
"She will take her possessions and her children's documents and not
go back to him";
"She asks that he leave her in peace at home with her children";
"He should pay for the medicines and medical attention and . . . he
should be brought to justice";
"The authorities should give her and her children guarantees, and she
asks for a definitive separation";
"He should recognize her children, if she is pregnant";
"He should pay her for the time she lived with him "
Sometimes in the municipal courts mestizo officials justify violence on the
grounds that both men and women in indigenous communities are promiscuous and that this promiscuity is why the women do not carry out their domestic
duties properly and the men are irresponsible. These opinions are used to discredit the complaints of indigenous women, even holding them responsible for
provoking the attacks to which they have been subjected (Martínez Corona and
Mejía Flores 1997). On occasion, however, the men are censured, especially when
the aggression is blatant, and are threatened with imprisonment.
The state's judicial institutions are seen as more official spaces for resolving
conflicts, even though people from the indigenous communities approach them
with certain fears and misgivings that sometimes provoke cultural misunderstandings with legal implications. For example, I have seen several cases in which
women have gone to the judicial authorities asking them to put pressure on the
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home—threats that do not apply equally to men who take another woman. In fact,
polygamy (having more than one partner in the community, although not necessarily in the same house) is a common practice and is not always questioned,
particularly if the man does his duty in regard to providing for both families.
Nonetheless, many conflicts and disputes arise around polygamy, some taken to
the state authorities.
Cases of rape provide similarly dramatic evidence of what happens to
women who dare to denounce the crime and follow legal channels: these women
suffer the full weight of exclusion and discrimination when faced with the
agents of state justice. From what we could tell by analyzing court records in the
district court of Zacapoaxtla, few cases of rape have ever been successfully prosecuted so as to result in a prison sentence. A large number of trials involving
rape are left incomplete, and often the accused is released on grounds of insufficient evidence, which also shows how little importance is given to these cases. In
yet other instances, the victim and her family find themselves in even more
humiliating situations, forced to endure both racism and gender-based violence
from the labyrinthine workings of the law and even from the agents of justice
themselves. One example concerns a sixteen-year-old rape victim who was
raped a second time by the legal doctor whose job it was to confirm that she had
been raped. The crime went unpunished, despite the efforts of women's and
human rights organizations to press criminal charges. I have documented elsewhere similar incidents that demonstrate women's structural disadvantage with
regard to justice and show how both legal language and access to legal authorities reproduce dominant gender roles, leaving little space for negotiation, particularly when the offenses in question are serious and mestizos with power are
involved (Sierra 1995, 2001). For this reason, it is important to highlight the role
currently being played by the human rights organizations, which support people
bringing legal cases, exposing irregularities, and forcing the judicial authorities
to respect the law.
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Indigenous Organizations and Women's Rights
In the Cuetzalan region, two important human rights groups are the indigenous
human rights organization, Takachihualis, and the indigenous women's organization, Maseualsivamej Mosenyolchicauanij. Together with other organizations,
these play a central role in monitoring, following up, and defending the rights of
indigenous men and women. Maseual (as they call themselves) play a particularly important role: with the support of mestizo women advisors, they have succeeded in ensuring that the indigenous women of the region know their rights
and have recourse to legal and psychological support when abused. Another key
group is the Indigenous Women's House (Casa de la Mujer Indígena, or CAMI),
managed and run by indigenous women from a number of organizations and
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continuum that is oppressive to women. Nevertheless, women find in these institutions some tools with which to state their cases, build room for maneuver,
and—to some extent—redefine their relations with others and contain violence.
It is significant that the community courts are the ones to which indigenous
men and women generally take their cases, seeking negotiation and a warning to
the offender rather than punishment or imprisonment. It is also clear that men
and women of the indigenous communities turn to the state's judicial institutions, particularly those of the municipality, when matters become complicated
and the community authorities are not seen as able to settle the case on their
own. Taking a case to the state courts, however, is expensive: transport, paperwork, and ensuring the goodwill of the judicial authorities all cost money. People
also have to deal with situations that they may find humiliating and offensive,
such as encountering openly discriminatory attitudes toward them and having
to speak Spanish. Moreover, the discourse of legality does not guarantee that the
law will be applied, for the extent to which it is applied depends on the power
relations in play and whether the claimants are strong enough to ensure that
their rights are respected. The capacity to negotiate is not, however, distributed
evenly and depends, for women, on the support that they can obtain from others
in their pursuit of justice; in this respect, women's organizations and human
rights organizations play a very important role. Recourse to the law and the
claiming of rights open new spaces for challenging gender inequality inside and
outside the communities, but do not question the basic structure of relations
between women and men.
The socioeconomic changes affecting indigenous communities are also having an impact on gender relations, modifying family structures and the role of
women in the household. Women are increasingly having to take on responsibility for household maintenance, especially when the men migrate and, sometimes, do not retum. It is to be hoped that these changes will have an influence
on gender ideologies, giving more power to women; however, such change does
not come about of its own accord. Normative discourses continue to prevail, even
when at odds with the new realities. At the same time, women are beginning to
question these discourses—for instance, in matters concerning the subsistence
allowance, divorce, inheritance, access to land, and shared participation in community cargos. The changes that are occurring are providing new opportunities,
which many women have seized, pushing forward new practices and challenging
male authority. These women are questioning deeply rooted customs that they
see, in the words of indigenous women leaders, as "bad customs" that should be
abolished or transfonned. The experience of women leaders in Cuetzalan and
other regions confirms what we observed concerning the practice of justice: the
subordinate situation in which many women live in their communities is legitimized in models defining what is expected of a woman; but women themselves
find alternatives for transforming certain customs that oppress them.
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3. In a pioneering article, Laura Nader and Jane Collier (1978) demonstrate the persistent recourse to local courts by Zapotec and Maya women. The authors emphasize the
need to consider the impact of socioeconomic conditions on the possibilities for legal
change, since the creation of new rights does not in itself guarantee that the conditions needed for people to exercise those rights will be forthcoming.
4. This can be observed among the Nahuas of the Sierra Norte de Puebla,(in Cuetzalan
and Huauchinango) and in the Totonac region of Coyutla, Veracruz. It also occurs, to
a lesser extent, among the Zinacantecos of Chiapas and the Mixtecs of Metlatónoc,
Guerrero.
5. The Indigenous Courts were recognized as part of Puebla's judicial system in the revision in 2002 of the law defining the structure of the state's judicial system: Ley
Orgánica del Poder Judicial del Estado 2002, art. r. (For information on the various
sorts of law in Mexico, see Zamora et al: 2004, 94).
6. I base this analysis on work we carried out in several auxiliary councils, as well as the
municipal institutions of Cuetzalan, and especially the work in the Auxiliary Council
of Yohualichan (Vallejo Real 2000, 2004b). I also refer to material obtained with the
support of Korinta Maldonado, Adriana Terven, and Heber Morales.
7. Recent research in legal anthropology has demonstrated the disadvantages faced by
indigenous women in both law and custom (Chenaut 1997, 1999; Hernández Castillo
and Garza Caligaris 1995; Garza Caligaris 2002; Imberton Deneke 2002).
8. The reform in 2004 of the state's Code of Civil Procedures recognizes several alternative
forms of access to justice, among them indigenous justice, which it defines as "based on
recognition of the systems which have been used for this purpose within each ethnic
group, in accordance with the usages, customs, traditions, and cultural values they
have observed and accepted ancestrally" (Código de Procedimientos Civiles para el
Estado Libre y Soberano de Puebla, 2004, art. 848). The research in this chapter was
carried out before these legal changes took place, so I have not incorporated them
into our analysis.
9. Research on justice in Zinacatán, Chiapas, by Jane Collier (1973, 2001) demonstrates
convincingly both how cultural logics are constructed and how they differ from the
logic of the state courts.
ro. The Takachihualis Commission is an indigenous human rights organization based in
the community of San Miguel Tzinacapan, Cuetzalan. As well as legal agency and
accompaniment, the commission carried out research and documentation work on
indigenous law and traditional justice.
II. Código Civil para el Estado Libre y Soberano de Puebla, 1985, arts. 291-292, 323-325,
and 443, respectively. A reform to Article 454 made sexual intercourse against the
wife's will, and violence against children of both or either of the spouses, grounds for
divorce.
12. The excerpts quoted here have been translated from Náhuatl, via Spanish, into
English.
13. Comments made by indigenous women from different parts of the country during a course on leadership at the Simone de Beauvoir Institute (ILSB), Mexico City,
November 2004.
14. The act of conformity was consultad in the office of the court in San Miguel Tzinacapan,
Cuetzalan. It was written in Spanish.
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